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Railroad, LLC to the Petition For Reconsideration filed by United 
Transportation Union-New York State. 

If you have any questions, please contact me. 

Sincerely, 

Karl Morell 
Of Counsel 

Portland, Oregon | Bend, Oregon | Seattle, Washington | Washington, DC 

http://balljanik.com
mailto:kmorell@balljanlk.com


BEFORE THE 

SURFACE TRANSPORTATION BOARD 

STB FINANCE DOCKET NO. 35412 

MIDDLETOWN & NEW JERSEY RAILROAD, LLC 
-LEASE AND OPERATION EXEMPTION-

NORFOLK SOUTHERN RAILWAY COMPANY 

REPLY TO UNITED TRANSPORTATION UNION-NEW YORK STATE'S 
PETITION FOR RECONSIDERATION 

KARL MORELL 
Of Counsel 
BALL JANIK LLP 
Suite 225 
655 Fifteenth Sireet, N.W. 
Washington, D.C. 20005 
(202) 638-3307 

Attorney for: 
MIDDLETOWN & NEW JERSEY 
RAILROAD, LLC. 

Dated: October 26, 2011 



BEFORE THE 

SURFACE TRANSPORTATION BOARD 

STB FINANCE DOCKET NO. 35412 

MIDDLETOWN & NEW JERSEY RAILROAD, LLC 
-LEASE AND OPERATION EXEMPTION-

NORFOLK SOUTHERN RAILWAY COMPANY 

REPLY TO UNITED TRANSPORTATION UNION-NEW YORK STATE'S 
PETITION FOR RECONSIDERATION 

Middletown & New Jersey Railroad, LLC ("M«&NJ"), hereby replies in opposition to the 

Petilion For Reconsideration filed with the Surface Transportation Board ("Board") by Samuel J. 

Nasca, for and on behalf of United Transportation Union-New York State Legislative Board 

C'UTU") on October 13, 2011 ("Reconsideration Petition"). 

BACKGROUND 

On August 31,2010, M&NJ filed its Verified Notice of Exemption, pursuant to 49 C.F.R. 

Part 1150, Subpart E—Exempt Transactions Under 49 U.S.C. 10902. to permit M&NJ to lease 

and operate certain rail lines from Norfolk Southem Railway Company ("NS"); sublease 

connecting track owned by New York, Susquehanna & Westem Railway (the "Leased Lines"), 

and receive incidental overhead trackage rights ("Notice of Exemption"). On September 23, 

2010, UTU filed a petition for stay to which M«&NJ replied on September 28,2010. On 

September 27, 2010, UTU filed a petition to revoke or reject ("Petition") to which M«fcNJ replied 

on October 15,2010. By decision served September 29, 2010, Chairman Elliott imposed a 



housekeeping stay ofthe effective date ofthe Notice of Exemption until October 7,2010. By 

decision served October 6,2010, the Board denied the petition for stay. 

By decision served December 23,2010, the Board instituted a proceeding to consider the 

Petition. In so doing, the Board ordered M&NJ to serve a copy oflhe Board's decision on all 

shippers on the Leased Lines since commencing operations. The Board invited interested parties 

to submit comments and evidence by February 4, 2011, and responses to the opening 

submissions by Febmary 22,2011. On Febmary 4,2011, UTU filed ils Supplemental Evidence 

and Argument ("Supplement"). On that same day, NS filed its comments and M&NJ forwarded 

the comments of JCI Jones Chemical, Inc., Ampac Paper LLC, American Lumber Company and 

Reed Systems LTD. On Febmaiy 22, 2011, M&NJ filed its reply ("Reply"). 

By decision served September 23,2011, in this proceeding, the Board denied UTU's 

Petition to reject or revoke the Notice of Exemption ("September Decision"). 

REPLY 

A proceeding may be reopened, and reconsideration granted, upon a showing of material 

error, new evidence, or changed circumstances. 49 U.S.C. § 722(c); 49 C.F.R. § 1115.3(b). 

UTU claims that the September Decision involves material error. 

UTU once again argues that M&NJ was not a rail carrier on August 31,2010, when it 

filed its Notice of Exemption, because M&NJ had not instituted freight transportation operations 

on its other rail lines in the vicinity. UTU claims that the Board ignored the verified statement 

presented by UTU. There is no basis for concluding that the Board ignored that statement. The 

Board was entitled to disregard it in light of the far more credible evidence submitted by M&NJ 

regarding the extensive operations performed by M&NJ on its other rail lines during the 17-

month period before filing its Notice of Exemption. 



U TU first appears to suggest that the interchange reports are not entitled to weight 

because they were submitted on reply and were not verified. M&NJ had no reason to submit 

those reports before its Reply submission because UTU for the first time raised the issue of lack 

of operations in the Supplement. In its earlier Petition, UTU had argued only that the class 

exemption did not apply because trackage rights are not embraced within the exemption and 

there were too many carriers involved.' Moreover, the Board was certainly entitled to rely on 

these reports, which were authenticated by counsel's representation as to their source. 

Contrary- to UTU's allegation, M&NJ never represented to the Board or UTU that the 

interchange reports were compiled by NS, As counsel previously explained, and as Mr. Sauer 

reiterates in the attached Verified Statement ("VS"), the reports were printed out ofthe RMI 

system - the official railroad EDI clearinghouse for such data - and represent a summary ofthe 

data that was supplied to Railinc by NS (for the inbound traffic) and by M&NJ (for the outbound 

traffic). There is no basis for questioning the accuracy of these data. 

UTU's second argument is that, even ifthe interchanges reflected in the data supplied by 

M&NJ occurred, they may have reflected only "utilization ofthe M&NJ trackage for car storage 

purposes." This contention is absurd and belied by the data M&NJ has already supplied. As 

those data clearly show, and as Mr. Sauer further explains, during the 17-month period prior to 

August 31,2010, M&NJ received 210 inbound loaded cais and delivered 234 outbound loaded 

cars. Those inbound and outbound loads quite obviously did not reflect cars placed on the line 

solely for storage; Mr. Sauer explains that they in fact reflected M&NJ's providing newly 

invigorated rail service to on-line customers. As fiirther evidence of M&NJ's railroad 

' In any event, if UTU had any evidence that the interchange reports were false or fraudulent, 
UTU could have sought leave to file a reply or it could have filed a motion to strike. 



operations, attached to Mr. Sauer's VS are a few Railroad Injury and Illness Summary reports 

submitted by M&NJ to the Federal Railroad Administration ("FRA") under penalty of perjury. 

Third, UTU claims that the attached decisions ofthe Railroad Retirement Board ("'RRB") 

further demonstrate that M&NJ was not a railroad on August 31,2010 because the M&NJ 

decision was not issued until recently. But the M&NJ decision expressly found that M&NJ 

became a railroad as of April 6,2009, when it commenced operations. 

UTU next fantasizes that the only M&NJ employee when operations commenced was 

perhaps on the Regional Rail roster or worked elsewhere than Middletown, NY. This 

unsupported speculation is false. Attached to Mr. Sauer's VS are random daily time reports 

prepared by that first employee and demonstrate that he worked on the M&NJ. 

Finally, UTU takes issue with the Board's finding that M&NJ became a rail carrier on the 

date that it acquired the Middletovra-Slate Hill rail line, rather than on the date when it 

commenced rail operations. That, however, is a non-issue in this proceeding because the record 

amply shows that M&NJ commenced operations prior to filing its Notice of Exemption in this 

case. In fact, M&NJ commenced operations the day after it consummated the acquisition ofthe 

Middletown-Slate Hill rail line. 



CONCLUSION 

M&NJ respectfiilly urges the Board to deny the Reconsideration Petition. The evidence 

of record in this proceeding overwhelmingly demonstrates that M&NJ was an active rail carrier 

on the day it filed its Notice of Exemption. 

Respectfully submitted, 

KARL M 0 R £ L L 
Of Counsel 
BALL JANIK LLP 
Suite 225 
655 Fifteenth Street, N.W. 
Washington, DC 20005 
(202) 638-3307 

Attorney for: 
MIDDLETOWN & NEW JERSEY RAILROAD, 
LLC 

Dated: October 26, 2011 



CERTIFICATE OF SERVICE 

I hereby certify that on this 26* day of October, 2011,1 have caused a copy ofthe 

foregoing Reply to be served on all parties of record. 

K c u l T f ) ^ 
Karl Morell 



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

STB Fiaancc Docket No. 35412 

MIDDLETOWN & JERSEY RAILROAD, LLC 
- LEASE AND OPERATION EXEMPTION -

NORFOLK SOUTHERN RAILWAV COMPANY 

VERIFIED STATEMENT OF ALFRED SAUER 

My name is Alfred Sauer. I am Vice President of Middletown & New Jersey Railroad, 

LLC ("M&NJ"), 505 South Broad Street, Kennett Square, PA 19348. 

As the interchange reports attached as Exhibit 5 to M&NJ's Reply dated February 22, 

2011 demonstrate, M&NJ handled a significant number of loaded cars on its line beginning on 

April 9,2009. Those interchange reports were printed out ofthe RMI system. These reports 

represent a summary ofthe data that was transmitted through Railinc (the railroad industry EDI 

clearinghouse). All data regarding inbound shipments was submitted by Norfolk Southem 

Railway Company ("NS") to Railinc and all data regarding outbound shipments was submitted 

by M&NJ to Railinc. 

Prior to August 31,2010, when M&NJ filed its Notice of Exemption in this proceeding, 

M&NJ handled a total of 210 inbound loaded cars and a total of 234 outbound loaded cars on its 

line. The inbound loaded cars were loaded with such commodities as plastics, fertilizers, grain 

products, potatoes, and onions and outbound loaded cars contained containerized shipments of 

contaminated soil shipped firom a nearby EPA clean-up site. While some ofthe empty inbound 

cars were placed in "storage," many were used for the outbound shipment of contaminated soil. 

When M&NJ started operations ofits line in April 2009, the railroad was down to only 

one remaining customer. Within a few months, M&NJ spent significant capital to convert 

dormant M&NJ property into a public rail to track transload facility. After this facility was 

1 



completed, M&NJ was successful in securing both inbound and outbound rail shipments from 

nine new customers. NS joined M&NJ in marketing the transload facility to potential customers. 

These efforts were so successful that NS awarded to M&NJ both the Business Development 

Award from its Agriculture, Fertilizer, and Consumer Products marketing group, and a Business 

Initiative Award for developing 250-500 armual carloads of new business. These awards were 

presented to M&NJ in July 2010, well before M&NJ filed its Notice of Exemption in this 

proceeding. 

In April 2009, when M&NJ commenced operations, M&NJ had one fiilltime employee, 

Bryan Van Kirk, who performed many functions. Attached as Exhibit 1 are random daily lime 

reports prepared by Mr. Van Kirk. 

As further evidence of M&NJ's operations, attached as Exhibit 2 are a few random 

Railroad Injury and Illness Summary reports submitted to the Federal Railroad Administration 

under penalty of perjury. The first report, dated May 1,2009, demonstrates that in April 2009, 

M&NJ had 46 railroad worker hours and 15 freight train miles. One year later, in April 2010, 

M&NJ had 381.5 railroad worker hours and 163 freight train miles. 



I, Alfred Sauer, declare under of perjury that the foregoing is tme and correct. Further. I 

certif>' that I am qualifled and authorized to file Verified Statement. 

Executed on October 2[ 2011 
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